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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GerALD Cs MANN
 AXTORNEY GRKERAL

Honorsbtle David J, Xorris
Jounty Attorney

Brown County

Browmwood, Texas

Dear Sir: Attention: MNr.

.él and personal
grounds of being

case\guch property is exempt,
should the 192 taxes already pald

Ve havo ree vQB and 4 nsidered your reguest for
whether certain property
‘Rrownwood Mé Hospital, Inc., is exempt

from tsxen ‘2/;§§/yoal and \persoral prOporty.

Ix your lsttsr of Februsry 15, 1943, there are set
forth exsarpts from the charter of the corporation showing 1t

to be & churitable organi atlon, not organized for profit, and
having no edpital stdek After . our request for osdditionel in-
formation, we rescaived your lett:r deted ay 15, 1943, a portion
of which we ncw\puoga

*The property {nguired about is used exclusively by
The Brownwood Memoriel Hospitsl.

"The Institution does not rent offices to doctors
or to sny other organization, and hes no inoome of any
type froi the property, other than patients who are sble
to pPey.
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"The property inquired about is the property upon
whioh the hospital building is loosted, and no other
property is in question. The Hospital plani anc grounds
is the properiy in question,

"No one receives any prolit from the oparation
of the Brownwood Memoriul dHospital. The doctor's con-
nected therewitn draw nothing from the hoapital, and
have never received any compensation therefrom, and
there hags never been eny dividend of any kind declared;
and no - one expeots to draw or reosiva anything from the
operation of the hospital.”

You have stated that the property inquired about is
used exclusively by the ocorporation. We therefors assume that
the dootors connectad with the institution are not assigned
offices in the dbuilding, where they conduct their private prao-
tioe rent free, in return for servioes reandered. The reguire-
ment Oof exclusive use i3 not satisfied in such s case, even
though those sharing the use Day no reat, Hed¥ Johnscon, 53 Tex.
288; City of longview v. iarkham-dcRee demorial Hospital, 137
Tex. 178, 158 3. W. (24) 1113. Vve also further assume that
the actual operation of the institution 1s in accordance with
its charter provisions.

Two questions may be ralsed as t0 the charitable
nature of the institutior concerned here: Pirst, can an
institution be one of churity when its incorporators gre
doctors, who apparently as a group may minister to the sick to
the excluaion of other doctors? Second, oan the institution be
deolared c¢haritasble if upon dissolution the doctors concerned are
to receive its assets?

The charters of the Jsanta:Rosa Infirmary and of the
institution concerned here are almost identical, and these very
Questions were raised Ly the Court of Civil ippeals in City of
San Antonio v. Santa Rosa Infirmary, 246 8. W, 498, at page 505,
The intermediute court wis reversed upon appreal, 3anta %osa
Infirmary v. City of sSin antcnio, 2859 5. ®. 928, in a decision by
the Commission of Appeals adopted by ths Supreme Court. It was
apparent from tie charter of the Santa Rosa Infirmary that only
the 5isters of Charity of the Incarnate Word could administer to
the sick, ste., and we aure unable tc distinguish such a situation
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from the one presented here. Ve therefore belleve that the JSupreme
Court has by its deoision overruled the first objection.

Relative to the second objeetion noted above, we find the
following language used by the Commission of Appeals at page 935;

"The corporaticns here were not organized for profis,.
They have no capital stock--no private or corporate galn
can acerue., By thelr very incorporation for purely charituble
and benevolent purposcs they have made a contract with the
state and with ¢. & beneficiaries named in the charters
effectually constituting those in charge of ‘the enterprise
trustees of an express trust, and their charters in their
last analysis and in their legal effect bscome deoclaratiocns
of truat. It would serve no useful purpose¢ to guote from
the numerous authorities sustaining this view, but the
following are clted: amer. & Eng. knoy. of Law (24 Ka,) 8¢8;
Linton v. Brown's adm'rs (C.C.) 20 Fed 455; £ Liorsvetz on
Corporations {1046; 1 Yerry on Trusts (6th kd.)| 82.

"By urticle 1136 of the Kevised Stututea any renewal
of their corporate existence must ccntinue the purposes
originally stated.

"any beneficiary of the trust ereated by the charters
could prevent, and so0 might well the representatives of the
state government enjoin, a use or appropriation of the trust
estates of the corporations for purposes of private gain or
those inconsistent with their charter provisioms. Cook on
Corporations, vol. 2] 4%E; Dartmoutk College v. hoodward,

4 wheat, 518, 4 L. 2d. 6&¥; 2 Perry on Trusts {6th kd.)}{ 738&-
754; atty. Gen. V', Garrison et al,, 10l ¥ess. £33; Parker,
etc., V. siay et al., 5 Cush. (Mass.) 336."

In view of the above language, 1t would seem that the
publie and the State of Texas are well protected from a dissolution
of a charitable corporation which might redound to the benefit of
its incorporators and members.

Upon the fucte presented, we hold the real estate belong-
ing to The Brownwood .£emorinl Hospital, Inc., tax exempt, It
should be understood, however, that the presence of new facts or
conditions erising 1. the future, misht change ite exempt astatus.

Howevaer, a differcat situation exists with respect to
Personal property belonsing to the institution. arvlicle VIII,
Seotion i, of our Censtitution only permits the legislsture to
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exempt "inatitutions of pur ly public charity”. This portion of
the Lonstitution is not self-enacting, and since irticle 7150(7)
VY. &, Co 5., Only exempts the buildings and grounds ccoupled by
churitable institutions, it 1s our opinican the perscnal property
{s liable for taxes, See Davias v. Santa Kosa Infirmary, (Civ.app)
B 8, w. 185,

We next consider the refund of real estate taxes by
the various taxing suthorities. In this connection, you nake the
following statexzent:

*The corporation 4id not render its real estute
for the ‘year 194%, but had been paylng the texes by
the aonth to & loun company carrying a previous loan,
and this loan company before February 1, 1943, paid
t0 the various taxing units of Brownwood snd 3Irown Couaty
taxes assessed agalngt property of The Brownwood Memorial
Hospital Inc. on the unrendered rolls.”

whether the loun company dbe regarded as having peld
the taxes as agent of the inatitution, or under the powers
given 1t by contract, the result is that the taxes were puid
voluntarily. The mistake mude was a® to tax iiability, whioh
{s a atstake of law. Texes pald voluntarily tbrcugh mistake
of law are not recoverable. Nmtional Hiscuit Co. v. State,
134 Tex. 293 135 i, ». (24} 687; austin Nationsil duak v,
Sheppard, 183 Tex. £7£, 7)1 . «~. (8&) B4l; City of Houston v.
Feizer, 76 Tex. 385, 18 o, %. 285; Frost v, Fowlerton Consolidated
s:OhOOl Dist‘. No. l' (Ci'o .‘a.?p) 111 e ie (Ed) 75‘0

Although the Guestion of tax llebility is one of law,
if there has been a mistake of fact in connection with the pay-~
oent of these taxes, we believe the institution atill nct en-
titled tc a refund. In thie state, the burdesn is upon ons
claiming exemption from taxation to show himself clearly within
the statutory or constitutional exemption. Ne¢Cellum vw. /880~
cleted Retail Credit den of .ustin, (Comu. App.) 41 S.:<. (24)
45; 8, ¥, O, ., Lodge V. City of Houston, 44 o. %, (Rd) 488,
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writ of error refused; Trinity Methodist Episcopal Church v.
city of San sntonle, 201 S. W. 669, writ of error refused.

The officers of the corporetion knew all the facts establishing
4ts rights to the tax exemption. In our opinion, their negli-
gence in not bringing these facts to the attentlon of the taxing
authorities, and in not clal ing the exemption, bars the insti-
tution from recovering the taxes pald even though they may have
been paid under mistake of fact. See City of Houston v, Felzer,
supra.

Ve trust the above sufficiently answers your reguest,
Yours very truly,

ATTORNEY GENERAL OF TEXAS

Ny Py

Woodrow Edwards
Assistant

APRFIVED JUN 35, 1943

Wk:ned



